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1. Introduction — Arbitration and Peace

The topic of this paper is the connection between arbitration, peace, and Sustainable
Development Goals (SDGs). Admittedly, this connection is not glaringly obvious, but in
the few pages that will follow I hope I will be able to convince the readers that indeed there
is a connection, and that the arbitration community is in the position to play an important
role in helping creating a better world.

Since this paper is published on a Japanese law review, I think it is appropriate to start
with a story about Japan. Actually, about the first time Japan was ever involved in an
international arbitration, the famous case of the Maria Luz.” A case that dates to the early
years of the Meiji Restoration.

The Maria Luz was a Peruvian ship, chartered by a Spanish subject, with a Peruvian
crew and a Peruvian captain, named Herrera. In the summer of 1872, the ship was sailing
from Macau, at the time part of the Portuguese empire, and was carrying about 240 Chinese
subjects, who had contracts as indentured servants to work in plantations and mines in Peru.
The Maria Luz encountered a storm, and could not face the trans-Pacific route, so she had
to take shelter in Yokohama Bay for repairs. While on harbour, one of the Chinese
passengers jumped overboard, and swam to a British ship, the /ron Duke: he asked for the
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protection of the British authorities, as — he said - the captain of the Maria Luz was an evil
person who mistreated his passengers and already killed few of them. The British, who
were actively trying to sabotage the slave trade carried out across the Pacific Ocean by the
Spanish and Portuguese Empires,z) referred the matter to the Japanese authorities, suggesting
a swift investigation of the matter.

It is important to remember that in 1872 the modern Japanese legal system was still in

its infancy.S)

The 1868 Meiji Restoration had got rid of the Tokugawa shogunal laws, but
the creation of a new order was still a work in progress. At the same time, the Japanese
were eager to show the world that they were a civilized people, and that they could properly
handle complex legal matters.” At the time, Japan was still subject to the so-called Unequal
Treaties,5) which granted some foreign powers several commercial privileges, territorial
concessions, etc., but also extraterritoriality and consular jurisdiction.e) While the imposition
of the treaties was a matter of gunboat diplomacy,7) the philosophical justification for such
clauses was that the Japanese legal system was backward and inadequate: why foreign
powers would accept that their subjects or citizens could be subjected to the jurisdiction of
arbitrary courts and the imposition of medieval laws? Only when the Japanese legal system
would be at the same level as those of the West the treaties could be renegotiated.s) Oof
course, Western powers did not play a fair game, especially as they conveniently ignored
that, especially in the colonies, their laws could not be consider a beacon of civility.g) The
comparison was always between the real Japan and an idealized West."”

But back to the Maria Luz story.
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The criminal investigation of Herrera’s behaviour ended with a guilty verdict, but the
captain was immediately pardoned with the very same judgment. Then, the matter moved
to a civil case. The Chinese passengers had been released during the investigation, and they
refused to move back onboard. On the other hand, the captain did not want to leave with
them. So, he sued them in court for the enforcement of their indentured servitude’s
contracts.

Private international law experts may be amused. Contracts between a Peruvian
citizen (also on behalf of a Spanish subject) and Chinese subjects in a Portuguese colony,
for the performance of services in Peru were to be evaluated by a Japanese court. What is
the applicable law?

The details of the civil litigation are indeed peculiar and fascinating: the parties were
assisted by two British barristers residing in Yokohama, the judge (the 24 year old Governor
of Kanagawa, sitting in his judicial capacity) was helped by a drunken American economist
who often showed up in court dressed as a samurai, the defences were based on Common
law and everybody spoke English during the procedure - except, of course, the judge and
the parties! But indulging too much into details would lead us too far away from this
paper’s topic. Suffices to say that the Chinese won the case, as the Japanese judge found
that contracts for what was in effect slavery were contrary to Japan’s public policy, and
therefore unenforceable.

Soon thereafter, Aurelio Garcia y Garcia, a Peruvian diplomat, arrived to Japan. His
original mission was to negotiate a treaty of “peace, amity, and commerce” with the
Japanese authorities,m but the Maria Luz incident was added to the negotiation agenda.
Garcia demanded reparations from the Japanese government, who in turn claimed they did
nothing wrong. In a time of history when cannons were often considered the most
appropriate way to settle disputes, the Japanese delegation proposed to refer the case to
arbitration. They selected a head of State friendly to both countries to act as sole arbitrator,
and so Czar Alexander II of Russia was entrusted with the decision of the case.'® The Czar
rendered the award in 1875, and found that Japan did not violate any international law
provision, and Peru was not entitled to any reparation. This was the first arbitration case in
which Japan was ever involved, and possibly the first in which an Asian country won, in the
arena of arbitration, against a “Western” nation. The mastery of international law
demonstrated in the arbitration was indeed instrumental for the Japanese authorities during
the renegotiation of the Unequal Treaties. Choosing peace and law (to fight slavery, on top
of that) over confrontation and violence was considered the epitome of civilization, and

helped Japan to join the comity of nations.'”
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While one may think that 1875 is ancient history, the echo of the Maria Luz case is
still strong. When Japan advocated for a permanent seat in the UN Security Council, it
referred to the long tradition of preserving human rights and promoting the peaceful solution

of controversies which started with the Maria Luz arbitration.'”

2. Solving Conflicts

The Maria Luz was a typical example of arbitrage par le souverain, in which the
choice of a head of State to serve as arbitrator imbued the award with sovereign authority,
and any eventual non-compliance with the decision would also be a diplomatic affront to the
deciding sovereign.m) While those rulers were of course assisted by jurists, most of them
did not have a legal training, and therefore their awards often lacked the sophistication and
depth only a professional lawyer could provide.

The first “modern” arbitration, employing a panel of jurists, is the famous Alabama
case of 1872, deciding a controversy between the United States of America and the British
Empire over the British provision of a ship - the Alabama - to the Confederate forces
during the US Civil War.'®

then to become the Ministry of Justice of the Kingdom of Italy -, Count Federigo Sclopis di
17)

The president of the Alabama tribunal was and Italian jurist -
Salerano. ” The tribunal eventually awarded in favour of the United States, and order
Britain to pay a hefty sum as compensation. While, understandably, there was some
significant criticism of the award in the British Parliament, Count Sclopis is happy to note
in his diary that Prime Minister Gladstone, referring to the Alabama arbitration in a speech
at the Honourable Society of the Middle Temple, told that

Alluding to “recent events,” he referred to arbitration as a principle of international
politics, and said that, considering how often nations had bathed their hands in each
other’s blood, it would be an inestimable blessing to mankind if that principle had been

adopted earlier in the history of the world."®

The connection between arbitration between nations as a tool to preserve peace is
obvious, and certainly does not need to be explained to this audience. We all know the
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history behind the establishment of the Permanent Court of Arbitration,m) and other many
institutions who promote systems of dispute resolution to avoid armed conflict. Here,
however, I would like to advance the claim that even arbitration between private parties, i.e.
commercial arbitration, may be instrumental for the preservation and promotion of peace
between nations.

The most respected provider of commercial arbitration services is the ICC Court of
Arbitration, which operates under the auspices of the International Chamber of Commerce
(ICC). The ICC was established in 1919 by a group of business people led by the French
Minister of Commerce Etienne Clementel, who called themselves “the Merchants of
Peace”.?” The World has just experienced the horrors of World War I, and the international
community was looking for solutions to prevent future conflict. The idea behind this group
of entrepreneurs was simple: if people could trade peacefully across countries, they would
be more interested in making money than in fighting wars. The world would not only
become richer, but also more peaceful. The Merchants of Peace thought about creating
standards and practices which would make trade frictionless across borders, but soon they
devoted themselves also to create mechanisms to solve disputes. In their view, it was
important to have a tool to settle business differences that was not a court and did not
belong to any specific national jurisdiction, for a plurality of reasons: of course, they
wanted, as adjudicators, people familiar with the business practices they were collecting and
shaping. But they also wanted somebody with a truly international mindset, and they wanted
a system that was detached from domestic courts to avoid the perception of a nationality
bias. It was not important whether French courts would truly favour French businesses, or
German courts German businesses: it was the perception of bias that really mattered. The
process led to the establishment, in 1923, of the ICC court of arbitration, an institution that
recently celebrated one hundred years of history, and solved almost 30.000 disputes.m)

Today, the relevance of the solution of private disputes in the framework of preserving
peace should not be underestimated. The insurgence of differences between businesses
across borders may generate a climate of distrust between operators from certain countries;
the real of alleged mistreatment of foreign companies by national courts may easily escalate
into a diplomatic issue, which in turn could create frictions between nations. Also, while -
luckily! — disputes between countries are limited in number, differences between businesses
happen every day, and by their sheer number may create a climate of hostility across borders.

Therefore, commercial arbitration may help relieving international tensions. Providing
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business with an a-national, or truly international, system of dispute resolution not only
serves the practical need of solving differences, but also prevents the escalation of conflicts
from the micro level to the macro. In this framework, arbitration has some features that
serve the purpose in an especially suitable way.

First, arbitration indeed removes the perception of national bias: it is a common rule
that when there is a dispute between entities from different countries,” the sole or presiding
arbitration cannot be of the nationality of either party, in contrast to what happens in State
courts where judges almost every time share the same citizenship of one of the disputants.

Secondly, with few exceptions, arbitration hearings may take place anywhere in the
world - and increasingly, online.”® That alleviates many of the difficulties connected with
international travelling, especially when nationals from some countries may experience
difficulties in securing visas or travel permits from another country (please allow me to
leave aside for today the issue of professional requirements to plead in a hearing).

Third - and this connects me to my next point — parties can freely choose their
arbitrators - provided that they comply with the requirements of independence and
impartiality (and with any other additional requirement the applicable law may impose).
This means that parties are in the position to designate as their decision maker the most
qualified person(s) for the specific dispute.24) In most countries, cases are assigned to judges
on a rotation basis, and litigants cannot express any preference for a specific individual.
Also, while there could be specialized courts or divisions, in commercial, IP, bankruptcy,
and other matters, in many countries the judge is just a civil judge, who is not required to
possess any specialization except the general qualifications to serve as a such. They may be
exceptionally good judges, but perhaps they may lack expertise in the specific area. In
arbitration, on the contrary, parties dealing with a complex cryptocurrency-related contract
can choose, for example, a professor of financial law.

But the reasons for choosing an arbitrator might not be based on the person’s
professional skills: sometimes, parties would want somebody who they can relate to because
of their cultural background, religion, ethnicity. And this leads to the next possible benefit
of arbitration: enhancing diversity.

3. Enhancing Diversity

Let me give an example of a “cultural requirement” attached to an arbitration
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agreement, the case of Jivraj v. Hashwani.® In 201 1, the UK Supreme Court dealt with a
case involving a contract for a joint venture established between two businessmen in
London, Mr. Jivraj and Mr. Hashwani, to deal with real estate projects. The operations
went on smoothly for years, until a difference arose between the parties and they decided to
trigger the arbitration agreement enshrined in their contract to settle it. The agreement read
as follows:

“lany dispute] shall be referred to three arbitrators (acting by a majority) one to be
appointed by each party and the third arbitrator to be the President of the HH Aga
Khan National Council for the United Kingdom for the time being. All arbitrators
shall be respected members of the Ismaili community and holders of high office within

the community”.

What is peculiar in this agreement is that the desired quality in the arbitrators was not
their knowledge of joint venture contracts, nor their familiarity with the London real estate
market: it was their belonging to a certain religious group, the same to which the parties
belonged to. In other words, somebody who was not only familiar with the law, but also
with the practices, the customs, and the unwritten rules of a certain community.

When the dispute arose, Hashwani appointed as arbitrator a very respected British
barrister, who, however, was not a member of the Ismaili community. When Jivraj objected
to the appointment, Hashwani argued that, since the contract had nothing to do with
religion, there was no genuine reason to comply with the religious requirement contained in
the agreement. Not only that: the requirement violated labour legislation. The matter was
brought to the court.

On first instance, the court found for Jivraj: in the eyes of the judge, parties’ autonomy
covered also the inclusion of a religious requirement, and arbitrators are not employees so
labour legislation does not apply to them. The Court of Appeal found otherwise: an
arbitrator appointment was a contract for provision of services, and labour law did apply.
Hence, not only the religious requirement was invalid, but the whole arbitration agreement
was struck down. The matter was brought to the Supreme Court: the ICC Court of
Arbitration, the London Court of International Arbitration (LCIA), and the HH Aga Khan
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National Council for the United Kingdom all submitted briefs in support of Jivraj.

The Supreme Court sided with the first instance judge and - incidentally - with the
entire international arbitration community. Arbitrators are not employees, and the parties
enjoy ample freedom to choose whoever they feel comfortable with. It is worth noting a
passage in the ICC Court of Arbitration document submitted to the Court, which was
incorporated in the final judgment:

The raison d’étre of arbitration is that it provides for final and binding dispute
resolution by a tribunal with a procedure that is acceptable to all parties, in circumstan-
ces where other fora (in particular national courts) are deemed inappropriate (eg
because neither party will submit to the courts or their counterpart; or because the
available courts are considered insufficiently expert for the particular dispute, or
insufficiently sensitive to the parties’ positions, culture, or perspectives)

Let us pause for a second and highlight a very important point. “Insufficiently
sensitive to the parties’ positions, culture, or perspectives.” To use the words of the French
scholar Xavier Licari, arbitration is “paideic”: it serves a community.aﬁ)

The world has changed, and is changing at a very fast pace. The media keep on

referring to the XXI century as the “Asian Century.”27)

The business community is
increasingly composed of people who are not Caucasians. Yet, international business law is
still largely dominated by standards and practices that were born in the United States or
Europe. Harmonization is indeed an important goal: uniform norms reduce transaction costs
and allows everybody to play by the same rules, making - as we have seen before — trade
smoother. However, harmonization may come at the expense of diversity.ag)

By the same token, the arbitration community has been criticized for being pale, male,
and stale.”™ The overwhelming majority of arbitrators are white men in their 50s or older.
In recent years, however, the community has become increasingly aware of the issue, and
took action to increase diversity in the field.

Initially, the focus was on mostly on gender diversity (which, incidentally, is SDG

number 5), and understandably so: despite a growing presence of female lawyers in the
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community, the number of women appointed as arbitrators was negligible. Therefore, very
worth initiatives such as the Equal Representation in Arbitration (ERA) Pledge were
established, and the situation is (very slowly) getting better.
However, gender is just one of the many aspects of diversity. The community is also
increasingly focusing on geographical, ethnic, and significantly cultural diversity.m) In this,
I believe we are in a very appropriate place to discuss what Teemu Ruskola very
provocatively calls the “white lawyer’s burden”: the presumption that only by adopting
Euro-American legal practices can others be accepted as legitimate actors in the arbitration
community.sz) East Asia has a lot to contribute to the debate, and to offer to alternative
legal-cultural views to the field of international business law.*®
In this regard, two things are particularly significant.
First, the debate about multiculturalism in arbitration must be taken seriously. When
somebody proposes to look outside the Anglo-American approach they are frowned upon in
the same way as if they were proposing to entrust the assembly of the village elders with
the dispute on a multi-million business contract. Legal cultures outside what the compara-
tive lawyers call the “Western Legal Tradition” must be taken seriously. Besides, I do not
see any other way to dispel the accusations of neo-colonialism moved against international
business law.*
Second: diversity is not just something nice, and ideal to make the world better. It is
an essential component of a dispute resolution which purports to serve an international and
increasingly diverse community. It may even become a procedural issue, as it was
discussed in the Carter v. Iconix Brand case in New York.”™ The hip-hop artist Jay-Z
moved to have an arbitration agreement held invalid because in an American Arbitration
Association case the other party could find plenty of white guys in the list of arbitrators,

whereas he struggled to find an African American arbitrator to serve in the case.
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Diversity is an essential component of cultural understanding and, ultimately, peace
building. If a group of a community feels they are not represented in the decision-making
process, they will feel discriminated, and this feeling may turn into resentment, and
resentment turns easily into conflict. Defusing this spiral will indeed help understanding,
and consequently peace.

4. Conclusions — the Way Ahead

This paper could of course have touched on other topics, such as the incorporation of
ethical standards into international business law and therefore into arbitration awards,as) or
the recent trends of using arbitration to protect human rights,37) or the environment.*®
Maybe on another occasion.

Let me close with a reflection about our role as lawyers in the effort to reach the
SDGs, and in particularly the one I focused on during this presentation: Peace, Justice, and
Strong Institutions.

It is indeed very easy, and somehow even fashionable, to be cynical about arbitration.
After all, arbitration is a multi-billion-dollar industry run by international business lawyers
who charge hefty, sometimes outrageous, hourly fees for their services. But this paper was
written for a festive occasion, imbued with idealism, and we have the duty to be at least a
bit idealistic. As jurist, we are entrusted with the duty and the privilege to preserve the rule
of law, and to prove that rules are in place to protect the weak — as the strong have other
ways to enforce their will.

I hope that with this paper I have revealed the connection between arbitration, peace,
and the SDGs, and I hope to leave you with a positive feeling about what we can do to
contribute to the creation of a fairer, more equitable, and ultimately better world.
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